
 

 
 
PARTNERSHIP OF DISCRETIONARY TRUSTS: 
WHAT, WHEN, HOW, WHY (AND WHY NOT)… 

Liability limited by a scheme approved under Professional Standards Legislation. 

 

What… 
 
A partnership of discretionary trusts is just that: a partnership comprising 2 or more discretionary trusts.  
 
Partnership law (including the relevant state Partnership Act) applies to this type of partnership in the usual way – this includes 
the general rule that partners carry joint and several liability for the actions of the other partners and the partnership. 
 
 
When… 
 
Partnerships of discretionary trusts are well suited to own/ operate a business on behalf of multiple families and/ or to hold 
multiple families’ passive investments (e.g. shares or property). 
 
 
How… 
 
All that is required for legal purposes to constitute a partnership of discretionary trusts is at least 2 discretionary trusts and, as is 
the case for any partnership, an intention for these trusts to carry on business in common with a view of profit. 
 
Where a business is to be conducted in a partnership of discretionary trusts, we suggest that the terms of the partnership be 
formalised in a partnership agreement and that a new company be established to act as the agent and representative of the 
partnership. 
 
Best practice when using a partnership of trusts is to observe the following: 
 

 The partnership should have its own ABN. 

 A corporate trustee is advisable for discretionary trusts in a partnership that carries business or other risk. Where no risk 
exists, a corporate trustee is usually unnecessary. 

 Because of the joint liability issues, a new and discrete discretionary trust is advisable for each partner. This avoids cross-
tainting of liabilities between various holding structures. 

 The complexity of this structure can be managed by the use of the agent company to represent the partnership with 
customers, trade creditors/ debtors and other counterparties, a good partnership agreement and a clear understanding by 
the principals of the operation of the structure. 

 
 
Why… 

 
Although more complicated than, say, a company with 2 shareholders, a properly structured partnership of discretionary trusts 
offers significant tax, payroll tax and asset protection advantages.  
 
 
Why not… 
 
Partnerships of trusts are often considered cumbersome (when compared to, say, a company with its well understood operation 
and share ownership structure) and misunderstood.  
 
They can also be problematic where interests in the partnerships are sold/ transferred. Accordingly, if new investors are likely to 
be brought into the business with regularity, other structures may be more appropriate. 
 
 
About Us 
 
Baggiolegal is a boutique law firm, specialising in commercial, taxation and private client law. We understand our client’s 
objectives and provide clear and independent advice. Service is paramount to us. We deliver technically sound, timely and 
commercially oriented solutions. We know and understand the South Australian landscape, but our international perspective is 
unique in Adelaide. Our people have excelled in the legal profession in private practice and industry all over the world. We 
apply international best practice to our local client’s needs. We work with our clients. We listen to our clients. We are 

approachable, accessible and personable.  
 
These materials are for general information purposes only and do not constitute legal advice. Before acting on any of our views expressed in this publication, careful 
consideration of the case specific facts should be undertaken by a qualified lawyer. 
 


