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CHOOSING THE BEST BUSINESS -
STRUCTURE FOR YOU Bagglo

Businesses and their assets can be operated and owned in a variety of different structures. The choice of structure is
generally a balance between commercial, control and tax considerations. It is critical to implement the correct structure
at the outset of a business since the transfer (even between related parties) of an existing business or its assets often
triggers tax and stamp duty liabilities, incurs legal costs and can be disruptive to the core business.

When a businessperson considers how best to structure their affairs, many factors will determine their approach.
Sometimes they will inherit a business structure from a previous owner and the tax and stamp duty costs of restructuring
may be prohibitive. If buying or starting a new business, however, a businessperson must decide which structure will
best suit their circumstances.

A business may be carried on by an individual as a sole trader, or a group of individuals as a partnership. Whilst simple
to understand and administer, these arrangements offer no limited liability or other asset protection for the owner— the
personal assets of the owners are not protected from legal claims arising against the business. Partners are also
personally liable for each others’ debts and obligations incurred in the business.

Using a company to conduct a business is often attractive to a businessperson. This is because companies are well
regulated, well understood and offer limited liability to their shareholders. However company directors have strict
statutory and common law obligations. Therefore, in family businesses where the shareholders and directors are often
the same people, the protection of limited liability is very often illusory. Companies also cannot access the 50%
discount on capital gains (unlike individuals and trusts) and can only distribute profits to shareholders.

The family trust (also called a discretionary trust) is often the most appropriate choice of structure for a family business.
This structure insulates beneficiaries from legal claims against the business (and vice versa) conferring its own form of
limited liability. In addition, discretionary trusts have no ASIC reporting requirements, allow for distribution of profits
to a range of beneficiaries and can access the 50% CGT discount.

Other alternatives for operating a business or owning assets include unit trusts, partnerships of trusts and combinations
of various different entities. Each of these has its own risk and tax attributes.

The range of considerations and business structures extends way beyond what is described in this article. Your
accountant or lawyer is best placed to advise you on which structure is appropriate for you.

These materials are for general information purposes only and do not constitute legal advice.
Before acting on any views expressed in this publication, careful consideration of the case specific facts should be undertaken by a
qualified lawyer.
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